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DETAILED ACTION 

1 This action is responsive to the amendment filed on December 23, 2005. 

2 A request for continued examination under 37 CFR 1.1 14, including the fee set forth in 
37 CFR 1.17(e), was filed in this appUcation after final rejection. Since this application is 
eUgible for continued examination under 37 CFR 1.114, and the fee set forth in 37 CFR 1.17(e) 
has been timely paid, the finality of the previous Office action has been withdrawn pursuant to 
37 CFR 1.1 14. AppHcanfs submission filed on 12/23/2005 has been entered. 

3 Pending claims are 14, 16-17, 19-28 and 31-32. 

Claim Rejections - 35 USC §103 

4 The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 1 02 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

Claims 14, 16-17, 19, 21-23, 26, 28 and 31-32 are rejected under 35 U.S.C. 103(a) as 
being unpatentable over Hawkins et al. (US 5,843,193) in view of Akram et al. (US 5,494,489). 

Hawkins (US' 193) teaches a hair dyeing composition comprising cationic conditioning 
agent of quaternary ammonium salts and quatemary derivatives of cellulose ethers such as 
polyquatemium 10 as claimed in claims 14, 17 and 19 (see col. 9, lines 50-67 and col. 10, lines 
56-60), wherein the cationic conditioning polymers are presented in the amounts of 0.05 to 10% 
which covered the claimed percentage range as claimed in claims 21-22 (see col. 9, lines 46-49), 
dye precursors as claimed in claims 14 and 23 (primary intermediates) (see col. 2, lines 17-67), 
anionic tensides (anionic surfactants) as claimed in claim 16 (see col. 7, line 9). Hawkins also 



Application/Control Number: 09/937,912 Page 3 

Art Unit: 1751 

teaches a method for dyeing hair comprising applying to the hair the dyeing composition as 
described above, wherein the method is similar to the claimed method as claimed in claims 28 
and 32 (see col. 14, lines 1-23). 

The instant claims differ from the reference by reciting a composition comprising a 
quatemary ammonium phospholipids compounds (surfactants) of the claimed formula (I) in 
which R represents the claimed formula (II). 

However, the primary reference teaches a dyeing composition comprising different 
surfactants (tensides) (see col. 6, lines 25-28). 

Akram (US' 489) in analogous art of hair dyeing formulation, teaches a composition 
comprising tris(3 -N,N-dimethyl-N-linolenamidopropyl-2-hydroxyammoniumpropyl) phosphoric 
acid ester-trichloride (Phospholipids EFA) (described in U.S. Pat. No. 4,209,449 incorporated 
herein by reference, whereas the reference's compound may represented by a formula similar the 
claimed formula (I), when in the claimed formula (I), Y is 0, A is oxy-2-hydroxypropy (-0-CH2- 
CH0H-CH2-) and is monounsaturated Cg to Cis acyl radical and when in the reference the 
compound of tris(3-N,N-dimethyl-N-linolenamidopropyl-2- 

hydroxyammoniumpropyl)phosphoric acid ester-trichloride (Phospholipids EFA) represents 2- 
hydroxypropyl radical attached from one side to a quatemary ammonium radical carrying two 
methyl radicals and a tertiary amine radical having monounsaturated Cig acyl radical to form a 
linolenamide group and attached from other side to a phosphoric radical which represents the 
claimed compound linoleamidopropyl PG-Dimonium chloride phosphate ((Phospholipids EFA) 
as claimed in claims 14, 26 and 31 (see col. 3, lines 61-64). 
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Therefore, In view of the teaching of the secondary reference, one having ordinary skill 
in the art at the time the invention was made would be motivated to modify the composition of 
the primary reference by incorporating the tris(3-N,N-dimethyl-N-linolenamidopropyl-2- 
hydroxyammoniumpropyl) phosphoric acid ester-trichloride (Phospholipids EFA) as taught by 
Akram to make such a composition with a reasonable expectation of success. Such modification 
would be obvious because the primary reference suggests the used of surfactants (tensides) in the 
dyeing composition (see col. 6, lines 25-28) and the secondary reference teaches clearly that the 
use of PhosphoHpids compounds in the hair colorant composition succeeds in achieving an 
improvement in the area of wet-combing behavior by 48% (see col. 4, lines 48-53), and, thus, a 
person of the ordinary skill in the art would be motivated to incorporate the phospholipids 
compounds as taught by Akram et al. (US' 489) in the hair dyeing composition of Hawkins et al. 
(US' 193) with a reasonable expectation of success for improving the wet-combing behavior of 
the hair and would expect such a composition to have similar properties to those claimed, absent, 
unexpected results. 

5 Claims 20 and 27 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Hawkins et al. (US 5,843,193) in view of Akram et al. (US 5,494,489) and further in view of 
Lim et al. (US 5,993,491). 

The disclosures of Hawkins (US' 193) and Akram (US' 489) as summarized above, do 
not teach or disclose the conditioning component of the cationic polymer polyquatemium 2 as 
claimed. 

However, Hawkins et al. (US' 193) suggests the use of conditioning agents such as 
polyquatemium 10 in the dyeing composition (see col. 10, lines 56-65). 
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Lim et al. (US' 491) in other analogous art of hair dyeing formulation, teaches a 
composition comprising one or more quaternary ammonium compounds that provide hair- 
conditioning effects and among these compounds a variety of polyquatemium compounds are 
used (see col. 9, lines 41-49). 

Therefore, in view of teaching of the secondary reference, one having ordinary skill in the 
art at the time the invention was made would be motivated to modify the dyeing composition of 
Hawkins (US' 193) by incorporating any species of polyquatemiums includes polyquatemium 2 
to arrive at the claimed invention. Such a modification would be obvious because the primary 
reference of Hawkins (US' 193) suggests the use of cationic conditioning agents such as 
polyquatemary ammonium compoimds in the hair dyeing composition (see col. 10, lines 48-60). 
Lim et al. (US' 491) as a secondary reference clearly teaches that a variety of polyquatemium 
compounds are used as conditioning agents in the dyeing composition (see col. 9, lines 41-49), 
and, thus, a person of the ordinary skill in the art would be motivated to select and choose any 
species of the polyquatemium compounds includes polyquatemiu-2 as conditioning agent in the 
dyeing composition of Hawkins et al. (US' 193) with a reasonable expectation of success for 
providing hair conditioning effects and would expect such a composition to have similar 
properties to those claimed in the absence of contrary. 

6 Claims 24 and 25 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Hawkins et al (US 5,843,193) in view of Akram et al. (US 5,494,489) and further in view of 
Cotteret et al. (US 5,580,357). 

The disclosures of Hawkins (US' 193) and Akram (US' 489) as summarized above, do 
not teach or disclose at least one indole derivatives or indoline derivatives as claimed in claim 
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24. The references also do not teach at least one substantive dye or natural dye as claimed in 
claim 25. 

However, the primary reference of Hawkins (US' 193) teaches a dyeing composition that 
may comprise a number of dyeing ingredients (primary intermediates and couplers) (see col. 2, 
lines 21-67 and col. 3, lines 10-55) and the secondary reference of Akram (US' 489) teaches a 
colorant composition comprising one or more developers, one or more couplers and direct 
absorbing dyes (see col. 2, lines 11-12 and lines 15-27). 

Cotteret (US' 357) in other analogous art of hair dyeing formulation teaches a 
composition comprising indole derivatives as claimed in claim 24 (see col. 4, line 5) and 
substantive dyes such as azo or anthroquinone dyes as claimed in claim 25 (see col. 4, lines 8-9). 

Therefore, in view of the teaching of the secondary reference, one having ordinary skill in 
the art at the time the invention was made to be motivated to modify the composition of the 
primary reference by incorporating the indole derivatives and the substantive dyes as taught by 
Cotteret to make such a composition. Such modification would be obvious because the reference 
of Cotteret teaches that other coupling agents (indole derivatives) and/or direct dyes (substantive 
dyes) are used in the composition in particular to tinting or enriching with glints the colors 
provided by the oxidation dye precursors (see col. 3, lines 63-67), and, thus, a person of the 
ordinary skill in the art would be motivated to incorporate these dyeing ingredients of indole 
derivatives and/or substantive dyes as taught by Cotteret et al. (US' 357) in the hair dyeing 
composition of Hawkins et al. (US' 193) with a reasonable expectation of success in order to 
enrich the color with glints, and would expect such a composition to have similar properties to 
those claimed, absent unexpected results. 
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Response to Applicant's Arguments 

1 Applicant's arguments filed 12/23/2005 have been fiilly considered but they are not 
persuasive. 

With respect to the rejection of the claims based in view of the combined references. 
Applicant argues that the combined references do not disclose or even suggest that superior 
conditioning can be achieved with the combination of a cationic polymer and an anionic tenside 

The examiner respectfixUy disagrees with the above argument because the combined 
references teach and disclose dyeing compositions comprising cationic polymers and anionic 
surfactants which are similar to those claimed and therefore, there is a sufficient motivation to a 
person of the ordinary skill in the art to apply such a composition for dyeing hair with the 
reasonable expectation of achieving excellent results and would expect that similar composition 
would have similar properties in the absence of contrary. 

With respect to the arguments based on the declaration filed on May 10, 2005, the 
examiner's position is that the comparative data submitted in the declaration is not sufficient to 
rebut any prima facie case of obviousness because the terms "clearly better" and "slightly better" 
are not clearly defined and distinguished the claimed invention form the prior art compositions. 

The examiner again advises the applicant to provide a data or showing to demonstrate 
that the claimed composition obtained unexpected and an obvious results over the composition 
of the closest prior art. 
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Conclusion 



Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Eisa B. Elhilo whose telephone number is (571) 272-1315. The 
examiner can normally be reached on M - F (8:00 -5:30) with alternate Friday off. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Yogendra Gupta can be reached on (571) 272-1316. The fax phone number for the 
organization where this application or proceeding is assigned is 703-872-9306. 

Information regarding the status of an appHcation may be obtained from the Patent 
Apphcation Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 
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Primary Examiner 
Art Unit 1751 
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